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QUESTION PRESENTED 


Are the fees which were allowed by the District Court 
and paid out of the decedent’s estate to a collector of the 
estate and its attorneys, taxable under Code Section 11-518 
as costs of the will contest filed and unsuccessfully prose- 
cuted by the appellees, where (1) the collector was ap- 
pointed upon motion of the appellees solely on the ground 
that their contest of the will was pending, (2) the appel- 
lant opposed appointment of a collector for the entire 
estate and requested that, if a collector was to be appointed 
over his opposition, he be appointed because he was the 
nominated executor and he and his wife were the residuary 
beneficiaries under the decedent’s will, (3) the appellees 
opposed the appellant’s request to be appointed as col- 
lector, although he was the nominated executor and he and 
his wife were the residuary beneficiaries, and the appel- 
lees insisted upon the appointment of another as collector 
and (4) the appellees were unrelated to the decedent? 

There is no question that the fees of the collector and 
its attorneys were allowable and payable out of the de- 
cedent’s estate. The issue now is not between the collector 
and the estate. The question involved is one that arises 
subsequent to such allowance and payment to the collector. 
The issue now is between the parties to the will contest. 
The question is: Is the decedent’s estate, through appel- 
lant, as caveatee-defendant in the will contest where the 
fees were incurred, and/or as executor, entitled under Code 
Section 11-518 to have those fees taxed against the appel- 
lees as costs of the will contest filed and unsuccessfully 
prosecuted by the appellees? 

Nor is there any question that the appellant is entitled 
to recover costs from the appellees. This court awarded 
the appellant costs in the unsuccessful appeal taken by the 
appellees from the judgment of the District Court sustain- 
ing the will, The District Court also awarded the appel- 
lant costs in the District Court but excluded the fees of 
the collector and its attorneys. The question is: Should 
those fees have been included among the items which were 
allowed by the District Court to be taxed against the 
appellees as costs of the will contest filed and unsuccess- 
fully prosecuted by the appellees? 
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BRIEF FOR APPELLANT 





JURISDICTIONAL STATEMENT 


This is an appeal from that part of an order of the 
United States District Court for the District of Columbia, 
holding probate court, which excluded from an award of 
costs in favor of the appellant against the appellees in a 
will contest which was filed and unsuccessfully prose- | | 
. cuted by the appellees, the fees allowed by the District : 4 
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Court and paid out of a decedent’s estate to a collector 
of the estate and its attorneys, where the collector had been 
appointed upon motion of the appellees solely on the 
- ground that their contest of the decedent’s will was pend- 
ing. 

The District Court, sitting as a probate court, had jur- 
isdiction under Section 11-518 and Section 19-312 of the 
District of Columbia Code, 1951 Edition. This Court has 
jurisdiction under Section 1291, Title 28, of the United 
States Code Annotated. 


STATEMENT OF CASE 


Upon motion of the appellees, the District Court, sitting 
as a probate court, appointed a collector of all the real and 
personal estate of Mamie Ross, deceased. The appoint- 
ment of the collector was based solely on the ground that 
the appellees had filed a caveat against the decedent’s will.? 
The appellees were unrelated to the decedent. Their right 
to be caveators was based on a prior will which named 
them beneficiaries. (2a-5a, 7a, 14a-16a) 


Appellant opposed appointment of a collector for the 
entire estate, pointing out that substantial parts of the 
estate, consisting of cash on deposit in banks and building 
associations and government bonds amounting to about 
Sixty-Five Thousand Dollars ($65,000.00), and represent- 
ing about fifty-five percent (55%) of the personal estate, 
did not require a collector, and appellant further contended 
that, if a collector should be appointed, appellant should 
be appointed because (1) he was the nominated executor, 
(2) he and his wife were the residuary beneficiaries, and 
(3) if he prevailed in the will contest, it was going to be 
‘tan expensive proposition to him’’ if another were ap- 
pointed collector. (6a-7a, 14a-16a) 


1The appellees’ petition for a caveat also alleged and prayed for the ap- 
pointment of a collector on the same ground. (4a) 
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Appellees insisted upon the appointment of a trust com- 
pany as collector and would not agree to have appellant 
appointed. (15a) ‘ 


By order of the District Court, appellees were aligned 
as the parties plaintiff and appellant as the party defend- 
ant. (7a-8a) 


The verdict of the jury on all issues sustained the will, 
and a judgment granting probate of the will and issuing 
letters testamentary to appellant was entered. (8a) The 
judgment was affirmed by this Court. (11a) 


The collector’s fee allowed and paid out of the dece- 
dent’s estate, was Three Thousand Hight Hundred Thirty- 
Six Dollars Fourteen Cents ($3,836.14) and its attorneys’ 
fee, also allowed and paid out of the estate, was Two 
Hundred Fifty Dollars ($250.00), or a total of Four Thon- 
sand Highty-Six Dollars Fourteen Cents ($4,086.14). (9a) 
Appellant claimed these items in his Bill of Costs filed in 
the District Court. (12a) Appellant also filed a motion 
to tax costs in his favor. (9a-lla) The District Court 
ruled that the fees of the collector and its attorneys were 
not taxable as costs against the appellees and, as to those 
items, denied appellant’s motion to tax costs in his favor. 
(12a-13a, 23a-24a) 


The record shows that the appointment of a collector 
did not benefit the estate. The collector allowed the real 
estate to remain untenanted, so that all potential rental 
income therefrom, amounting to about Twelve Hundred 
Dollars ($1200), at One Hundred Dollars (100) per month, 
for the period July 18, 1955 to July 10, 1956, was lost. 
The only items in the collector’s account relating to the 
real estate were items of expense. The collector withdrew 
cash in the amount of more than Twenty-Three Thousand 
Dollars ($23,000) from building association accounts pay- 
ing interest thereon at the rate of three and one-half per- 
cent (344%) per annum, and deposited the cash in a non- 
interest bearing account in its own bank, so that the estate 
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‘lost interest thereon, amounting to approximately One 
Thousand Eighty-Three Dollars ($1083), from on or about 
July 18, 1955, the date of withdrawal, to November 14, 
1956, the date the collector turned the personal estate 
over to appellant, as executor thereof. Consequently, the 
loss to the estate of rental income and interest income was 
a total of about Two Thousand Three Hundred Dollars 
($2,300). The collector did not file a Federal Estate Tax 
Return or a District of Columbia Inheritance Tax Return 
for the estate and merely obtained extensions of time for 
the filing thereof. (20a-23a, and Tr. 66 to 72) 


STATUTES INVOLVED 


The following sections of the District of Columbia Code, 
1951 Edition, are involved: 


Chapter 5—Prosate Court 


11-518 (18: 138). Costs—Judgment—Execution. 


‘‘The said court shall have authority to render judg- 
ment for costs against the unsuccessful party in any 
proceeding conducted in said court and to issue exe- 
cution therefor. * * *”’ 


Chapter 4.—CoLLectors 
**§ 20-401 (29: 151). Letters ad colligendum. 


‘‘Letters ad colligendum may be granted to one or 
more persons in case of a contest in relation to a will, 
or the absence of the executor from the District, or his 
delay in qualifying, or for other sufficient cause, * * *”’ 


**§ 20-403 (29: 153). Duties of collector—Liability— 
Commission. 
& sd * 
‘‘Said collector may be allowed a commission not 
exceeding 10 per centum on the personal property, 
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debts due the estate, and rentals from real estate actu- 
ally collected by him. 


Chapter 6.—Accounts 
**§ 20-601 (29: 261). First account within twelve 
months. 


‘‘Hvery executor and administrator shall render to 
the probate court within the period of twelve months 
from the date of his letters the first account of his 
administration: Provided, That said account may be 
rendered six months from the date of his letters. * * *”’ 

* & * 


**§ 20-605 (29: 265). Disbursements and allowances. 


‘‘On the other side shall be stated the disbursements 
by him made, namely: First. * *** * 2 * ee" eee 2s 
Fourth. His commissions, which shall be at the dis- 
cretion of the court, not under one per centum nor ex- 
ceeding ten per centum on the amount of the inventory 
or inventories, excluding what is lost or perished. 
*° % @99 


STATEMENT OF POINT 


The District Court erred in ruling that the fees which 
were allowed by that Court and paid out of the decedent’s 
estate to the collector of the estate and its attorneys, were 
not taxable against the appellees as costs of the will con- 
test filed and unsuccessfully prosecuted by the appellees. 


SUMMARY OF ARGUMENT 
The question presented is a new question in this Court. 


The decisions of this Court cited by the District Court 
do not cover the question presented in this case. The de- 
cisions cited decided that collectors and their attorneys are 
entitled to be paid their commissions and fees out of the 
estates of decedents. The appellant concedes that is the 
law. But that is not the question presented. The present 
issue is not between the collector and the estate. The ques- 
tion presented is one that arose subsequent to such allow- 
ance and payment. The present issue is between the par- 
ties to the will contest. 
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The probate branch of the District Court has jurisdiction 
to render a judgment for costs against the unsuccessful 
‘party in any proceeding conducted in that Court. 


The fees allowed and paid out of the decedent’s estate 
to the collector and its attorneys were costs which resulted 
directly from the filing and unsuccessful prosecution of a 
caveat by the appellees. It would have been unnecessary 
to ineur the fees paid to the collector and its attorneys ex- 
cept for the stand of the appellees. 


The sections of the code conferring jurisdiction on the 

- probate court to (1) appoint a collector on the ground that 
a will contest is pending, (2) allow the collector a commis- 
sion, and (3) render a judgment for costs against the un- 
successful party in any proceeding conducted in that court, 
must be read and construed together. When read and 
construed together, they lead to the conclusion that the 
fees of the collector and its attorney are ‘‘costs’’ in a 
‘‘proceeding conducted in that court’? and a judgment for 
them should be rendered ‘‘against the unsuccessful party 
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The appellees are not entitled to any different treatment 
in this litigation than other litigants. They were aligned 
as the parties plaintiff. The appellant was aligned as the 
party defendant. The appellees were the unsuccessful liti- 
gants. The appellant was the successful litigant. 


ARGUMENT 


There is no question that the appellant is entitled to re- 
cover costs from the appellees. This Court awarded the 
appellant costs in the unsuccessful appeal taken by the 
appellees from the judgment of the District Court in the 
will contest initiated by the appellees. (lla) The District 
Court awarded the appellant costs in the District Court 
but excluded from its award the fees allowed by the District 
Court and paid out of the decedent’s estate to the collector 
of the estate and its attorneys. (12a-13a) 


Nor is there any question that the fees of the collector 
and its attorneys were allowable and payable out of the 
decedent’s estate. The question presented is one that 
arises subsequent to such allowance and payment; namely: 
Is the decedent’s estate, through appellant, as caveatee- 
defendant in the will contest where the fees were incurred, 
and /or as executor, entitled under Code Section 11-518 to 
have the fees of the collector and its attorneys taxed 
against the appellees as costs of the will contest filed and 
unsuccessfully prosecuted by the appellees? 


The decisions of this Court cited by the District Court 
do not cover the question presented in this case. The de- 
cisions cited were Brandenburg v. Dante, 49 App. D.C. 141, 
261 F. 1021, and Buck v. Putnam, 79 US. App. D.C. 295, 
146 F. 2d 662. (24a) Those decisions decided that col- 
lectors and their attorneys are entitled to be paid their 
commissions and fees out of the estates of decedents. The 
appellant concedes that is the law. But at that stage of the 
litigation, the question is between the collector and the 
estate. The question presented now is one that arises 
subsequent to the allowance and payment of the fees of col- 
lectors and their attorneys out of the estates of decedents. 
The issue at the present stage of the litigation is between 
the parties to the litigation. 


The question presented is a new question in this Court. 


The probate branch of the District Court is a court of 
special and limited jurisdiction. D.C. Code Section 11-512. 
However, it has been granted jurisdiction ‘‘to render 
judgment for costs against the unsuccessful party in any 
proceeding conducted in said court and to issue execution 
therefor.’? D.C. Code, Section 11-518. 


Under the facts of this case, the fees allowed and paid 
out of the decedent’s estate to the collector of the es- 
state and its attorneys were costs which resulted 
directly from the filing and unsuccessful prose- 
eution of a caveat by the appellees. The sole ground 
for the appointment of the collector was the pendency of 
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‘the will contest filed by the appellees. Those fees also 
resulted from the appellees’ opposition to the appellant’s 
request that, if a collector was to be appointed over his 
opposition, he be appointed because he was the nominated 
executor and he and his wife were the residuary benefi- 
ciaries under the decedent’s will. Except for the stand 
of the appellees, (1) in the filing and prosecution of 
a caveat, (2) in insisting upon the appointment of a 
collector for the entire estate, (3) in opposing the 
appellant’s request to be appointed, and (4) in insist- 
ing upon the appointment of another as collector, it 
would have been unnecessary to incur the fees paid to 
the collector and its attorneys. 


The appellees are entitled to no different treatment in 
this litigation than other litigants. They were in the posi- 
tion of plaintiffs. They were aligned as the parties plain- 
tiff. They were the unsuccessful litigants. 


If the fees of the collector and its attorneys are not taxed 
against the appellees as costs of the will contest initiated 
and unsuccessfully prosecuted by them, these costs will 
fall on the appellant, who was the successful litigant. He 
not only was the successful litigant, but also was the liti- 
_ gant who in the early stages of the litigation took the 
conservative course and advocated the lack of need for 
the appointment of a collector for the entire estate, and 
further advocated that, if a collector was to be appointed 
over his opposition, the costs incident to the appointment 
of a collector could be avoided by appointing him, because 
he was the nominated executor and he and his wife were 
the residuary beneficiaries. As his then counsel pointed 
out, ‘‘if Mr. Adlung prevails, * * * it is going to be an ex- 
pensive proposition to him, * * *’’ (15a) 


The course of the appellees was reckless when they in- 
sisted not only upon the appointment of a collector for the 
entire estate of the decedent but also opposed the proposed 
appointment of the appellant and insisted that another 
should be appointed collector in the circumstances of this 











9 


case, where the appellant was the nominated executor 
and he and his wife were the residuary beneficiaries and 
the appellees were unrelated to the decedent and did not 
sustain their caveat. 


The record shows that the appointment of a collector did 
not benefit the estate. Simple arithmetic shows that the 
estate sustained a substantial loss of rental income and 
interest income. In addition, the estate was saddled with a 
substantial fee to the collector. 


The statutes cited under that heading in this brief show 
that the compensation of collectors is governed by one stat- 
ute and the compensation of executors and administrators 
is governed by another statute. Hach may be allowed up to 
ten percent (10%). Consequently, it does not follow that 
the appointment of a collector will result in a decreased 
allowance to the executor. In the most recent case in which 
one of counsel for the appellant was involved; namely, the 
Estate of Laura D. Shackelford, Deceased, Administration 
No. 80,404, the collectors were allowed ten percent (10%), 
and the executrix was allowed eight percent (8%). In the 
case at bar, the record shows that the services of the 
collector did not decrease the work to be performed by the 
executor. 


Vol. 2, Page on Wills, Ch. 18, § 705, page 361, states: 


‘‘In the absence of special reasons for paying the 
costs out of the estate, the courts, in the furtherance 
of justice, often compel * * * the unsuccessful contest- 
ant,* to pay the costs.’’ 


*¢35 Flynn v. Flynn, 283 Ill. 206, 119 N.E. 304; Crawford v. Thomas, 
114 Ky. 484, 54 S.W. 197, 55 S.W. 12; In re Chapman’s Estate, 133 
Wash. 318, 233 Pac. 657; In re Vaughn’s Estate, 137 Wash. 512, 242 
Pac. 1094; In re McKachney’s Estate, 143 Wash. 28, 254 Pac. 455.”? 





In Flynn v. Flynn, supra, the Supreme Court of Tiinois 
said, page 220: 


sc# * © The appellant herein appealed this proceed- 
ing to the circuit court. Before he could proceed in 
such a way as to bind the infant minor, Louise Flynn, 
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it was necessary that a guardian ad litem be appointed 
for her. We see no reason why the party who was 
seeking relief in the circuit court should not justly 
be required to pay the fees of a guardian ad litem 
which were incurred because of the action taken by 
the one who was seeking relief * * * The decree of 
the circuit court on the question of costs was right.’’ 


The above citation from Page on Wills contains other 
statements and numerous citations that should be of sub- 
' stantial assistance to this Court, but the text and cita- 
tions are too voluminous to reprint here. In fact, that 
work on wills is the only book on wills found by counsel 
for the appellant that contains any substantial material 
on the subject of costs in will contests. 


The task of finding cases in point is difficult. The rea- 
son is, as pointed out in the above citation from Page on 
- Wills, that there is a marked difference in the different . 
states and under the different statutes covering the power 
| of the court to provide for payment of costs. The 
' statutes regulating the payment of costs have not been 
framed to assure uniformity. Some of the statutes confer 
' wide discretion upon the Court, while others confer little 
or no discretion and usually provide that costs must be 
_ paid by the defeated party. The latter is what our local 
statute provides. 


The code sections which confer jurisdiction on the pro- 
bate court to (1) appoint a collector on the ground that 
a will contest is pending, (2) allow the collector a commis- 
sion and (3) render a judgment for costs against the un- 
successful party in any proceeding conducted in that court, 
must be read and construed together. When read and 
construed together, they lead to the conclusion that the 
fees of the collector and its attorneys are ‘‘costs’’ in a 
‘¢proceeding conducted in that court’? and a judgment for 
them should be rendered ‘‘against the unsuccessful 
party * © © >» 
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It must be remembered and considered that in this case 
the District Court was sitting as the probate court and 
the probate court is a court of special jurisdiction. The 
costs in proceedings in that court are different than those 
incurred in ordinary civil actions. Fees of collectors and 
their attorneys are not incidents of ordinary civil actions 
but they are usual costs in a caveat proceeding in the 
probate court. 


CONCLUSION 


In conclusion, it is respectfully submitted that the part 
of the District Court’s order which excluded from the 
award of costs in favor of the appellant and against the 
appellees the fees allowed by the Court and paid out of 
the decedent’s estate to the collector of the estate and its 
attorneys should be reversed. 

ARTHUR J. HitLAND, 
Fresprinanp J. Mack, 
Attorneys for Appellant. 
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PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 
52 Filed May 27, 1955 


UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
Holding a Probate Court 


Administration No. 87-466 
In Re Estate of, Mam Ross, Deceased. 
Addresses of Petitioners: 


Anna E. Gotthardt, 1316 Monroe Street, N.W. 
Rose E. Hagan, 3401, 16th St., N.W. Apt. #2 
Richard L. Leapley, 5505, 13th Street, N.W. 
Virginia Leapley, 5505, 13th Street, N.W. 
All of the above named of Washington, District of 
Columbia, 


Anita McCann, 8706 Reading Road, Silver Spring, Md. 


Petition for Caveat Etc. 


The petition of Anna E. Gotthardt, Rose E. Hagan, 
‘Richard L. Leapley, Virginia Leapley, and Anita McCann, 
show unto the Court as follows: 


1. That they are all citizens of the United States, of 
full age, and residents of the District of Columbia with 
exception of Anita McCann, who is a resident of the State 
of Maryland, and that they are all beneficiaries of the 
aforesaid decedent, named by her in a will dated the 7th 
day of February, 1955, which was duly and regularly exe- 
cuted by the said decedent, and which was in full force 
and effect at the time of decedent’s death, a copy of 
which is on file in the Office of the Register of Wills in 
this Court. 

2. That petitioners have notice that a certain paper- 
writing bearing date of the 5th day of March, 1955, has been 
filed in this Court as the last will and testament of the 
said Mamie Ross. 
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3. That their interests will be injuriously affected by 

the allowance of said pretended will, or its admission 

53 = ‘to probate; that they do hereby contest the probate 

and validity of said paper-writing purporting to be 

the last will and testament of Mamie Ross, deceased, and 
for that purpose allege: 


First. 


That the said paper-writing bearing date of the 5th 
day of March, 1955, is not the last will and testament of 
said decedent. 


Second. 


That the attesting witnesses to said alleged will did 
not, nor did any of them, sign his or her name as a witness 
to the said alleged will at the request of the said Mamie 
Ross. 


Third. 


That the said deceased was not, at the time of the 
alleged making and subscribing, or of the acknowledgment 
by her of the said paper-writing, of sound mind and memory 
or in any respect capable of making a will. 


Fourth. 


That the said paper-writing purporting to be the last 
will and testament of said deceased, was obtained, and the 
execution thereof procured from the said Mamie Ross by 
fraud and deceit exercised upon her by George A. Adlung 
and Mabel D. Adlung, or some other person or persons 
unknown to petitioners. 


Fifth. 


That the said paper-writing purporting to be the last 
will and testament of said deceased, was obtained, and the 
execution thereof procured from the said Mamie Ross by 
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undue influence, duress and coercion exercised upon her 
by George A. Adlung and Mabel D. Adlung, or some other 
person or persons unknown to petitioners. 


4. Petitioners are advised that a period of at least 
several months will elapse before determination of the 
issues to be framed upon the caveat can be had, and peti- 

tioners accordingly state that a Collector should be 
54 appointed to collect, conserve and administer upon 

the assets of the estate of decedent pending conclu- 
sion of this litigation. 

WHEREFORE, premises considered petitioners pray: 

1. That process may issue from this Court requiring 
the parties at interest to answer the exigencies of this 
petition. 

2. That said paper-writing be refused probate. 


3. That issues be framed between the caveators and 
the caveatees of the alleged will, to be tried by a jury 
to determine the facts of the alleged will. 


4. That a Collector or Collectors may be appointed, 
to take charge of the estate of said deceased, to serve 
under bond until the termination of this caveat pro- 
ceeding. 

5. And for such other and further relief as may be 
just and proper. 


BT Filed June 1, 1955 


_ Motion for Appointment of Collector and Letters of Collection 


Now comes Anna E. Gottgardt, Rose E. Hagan, Richard 
L. Leapley, Virginia Leapley, and Anita McCann, caveators 
- in the above entitled estate, through their attorneys, and 
move the Court for the appointment of a Collector herein 
with authority to take possession of, hold, manage, conserve 
~ and control all real estate affected by the disputed will 





5a 


(bearing date of March 5th, 1955), as well as the personal | 
property of said decedent, and to discharge pendente lite | 
: all the duties of an administrator, including the payment | 
| of debts ete., as provided by law; and for issuance of | 
Letters of Collection herein, and for reasons therefor | 
refers to the Points & Authorities attached. 





58 Points & Authorities | 
1. Petition for caveat filed herein May 27, 1955 | 
2. Title 20, Sections 401-2-3-4 D.C. Code (1951) 





3. The assets involved in this estate consist of the 
a. following: 
| Real Estate, L 22, Sq. 2801, 1303 Kennedy 
‘ St. N.W., estimated value $14,000.00 
Personal Property: 
Deposits in Building & Loan Assns. 46,000.00 


Trust notes on District of Columbia realty 50,000.00 
U.S. Government bonds, present value 17,000.00 


Stocks estimated value 3,900.00 
> Debts due decedent 200.00 
Cash in Second National Bank 1,200.00 
Total estimated value of estate 132,300.00 
O. R. McGume 
O. R. McGuire 


Vivian O. Hitt 
Vivian O. Hill, 
. Southern Building, 
Attorneys for Caveators. 
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59 Filed June 8, 1955 


Motion of Executor Named in Will of Decedent for Appoint- 
ment of Collector and for Letters of Collection 


Georce A. ADLUNG, executor named in the will of Mam 
Ross, Deceased, moves the Court for his appointment as 
Collector of the estate herein, with authority to take pos- 
session of, hold, manage, conserve and control all property 
of the decedent herein, as to both real and personal prop- 
erty, and for issuance of letters of collection herein, and 
for reasons therefor refers to the points and authorities 
hereto attached. 


Joun J. O’Brien, 
John J. O’Brien, 
Attorney for George A. 
Adlung, 
Evans Building. 


Points and Authorities 
. The record herein. 


. Movant, Grorcs A. ApLUNG, is the same person named 
in the last will filed herein as executor of the estate 
of decedent. 


. A caveat has been filed to the admission of the paper 
writing filed herein by several of legatees named in 
said will, none of whom are related to the decedent. 


. Under provisions of Title 20, Sections 401 thru 404, 
Code of Laws for the District of Columbia, it is nec- 
essary that a collector be appointed to take possession, 
conserve and control the estate herein pending the 
final disposition of the caveat filed herein. 


. The estate herein is of the value of about $132,000. 
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6. Your movant is the proper person to be appointed 
herein. 


Joun J. O’Brien 
John J. O’Brien, 
Attorney for George A. 
Adlung, 
Evans Building. 





61 Filed July 18, 1955 
Order Appointing a Collector, Etc. 


Upon consideration of the Motion filed herein by Anna 
K. Gotthardt, Rose E. Hagan, Richard L. Leapley, Vir- 
ginia Leapley, and Anita McCann, Caveators, through 
their attorneys, on June Ist, 1955, for the issuance of 
Letters of Collection upon the Estate of Mamie Ross, 
deceased, and it appearing to the Court that there is 
sufficient cause for the immediate issuance of Letters of 
Collection, it is this 18th day of July, 1955, 


ApsuUDGED, ORDERED anp DrEcREED: 


That Union Trust Co. be, and it hereby is appointed 
Collector, with full power and authority to take possession 
of, hold, manage, conserve and control all real estate 
affected by the will in dispute, as well as the personal 
property of said decedent, and to discharge pendente lite 
all the duties of an administrator, including the payment 
of debts, and that Letters Ad Colligendum issue to the 
said Union Trust Co. 


* » s s * cd e & * * 
64 ; Filed March 8, 1956 
Order Aligning the Parties 


It is by the Court this 8th day of March, 1956, in con- 
sideration of the preliminary issue framed herein to deter- 
mine whether the paper-writing bearing date of February 
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7th, 1955, purporting to be the last will and testament of 
Mamie Ross Deceased, was revoked by tearing, 


ORDERED : 


That the parties plaintiff in this hearing be, 
Anna E. Gotthardt, 
Rose E. Hagan, 
Richard L, Leapley, 
Virginia Leapley, 
Anita McCann 
and that the party defendant be, George A. Adlung. 


65 Filed July 10, 1956 
Judgment Granting Probate Upon Verdict 


The issues framed in this proceeding, upon the caveat 
and the amended answer thereto, having been tried in open 
court, and the jury having found upon their answers to 


the issues submitted that the paper writing bearing date 
the fifth day of March, 1955, is the last will and testament 
of Mamie Ross, deceased, and upon consideration of the 
petition previously filed for probate and letters testa- 
mentary, it is, by the Court, this 10th day of July, A.D., 
1956, 


ADJUDGED, ORDERED, AND DecreeEp, That the said will of 
Mamie Ross, deceased, dated March 5, 1955, be and the 
same hereby is, admitted to probate and record as a will 
of both real and personal property, and that letters testa- 
‘mentary thereunder be, and they hereby are, granted and 
shall issue to George A. Adlung, the executor named in 
said will, provided he first files his undertaking in the 
penal sum of Ten Thousand ($10,000.00) with surety ap- 
proved by the Court, conditioned for the faithful perform- 
ance of his trust. 
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Filed Aug. 3, 1956 
First and Final Account 
of 
Union Trust Company of the District of Columbia 


CoLLECTOR 





Costs incident to administration: 
* ee e & * * * 2s 


Hamilton & Hamilton, to fee for legal services rendered 
the Collector of this estate 
Union Trust Company of the District of Columbia, to 
3% commission as Collector on $123,204.55 value of 
estate as follows: 
69 Amounts as shown in the Inventory 
of Money and Debts due to deceased ra $117, 849.32 
Values as shown in the Inventory of Ap- 
praised Personal Estate 4,555.23 
Additional cash receipts of principal 800.00 


(3% )—Total $123,204.55 
& eS * * =e ae e . 


Union Trust Company of the District of Colum- 
bia, to 3% commission as Collector on $4,753.34 
income reported herein 


77 Filed Nov. 7, 1956 
Motion to Tax Costs in Favor of Caveatee 


The caveatee, George A. Adlung, respectfully requests 
the Court to tax costs in his favor, and against the cave- 
ators, and as grounds therefor states as follows: 


1. That this cause came on to be heard by the Court and 
jury upon issues previously framed to determine the 
question whether a paper writing bearing date the fifth 
day of March, 1955, was the last will and testament of 
Mamie Ross, deceased, and thereupon, the jury found that 
the said paper writing is the last will and testament of 
Mamie Ross, deceased. 
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2. On July 10, 1956, this Court entered judgment grant- 
ing probate upon the verdict of the jury, and granting 
letters testamentary to the caveatee, George A. Adlung, 
the executor nominated in the said will, who was the pre- 
vailing party. 


3. The prevailing party in this case, the caveatee, George 
A. Adlung, is entitled to recover costs as a matter of course; 
and the caveators, although in the process of prefecting 
an appeal, have failed and refused to file a supersedeas 
bond, nor has there been any stay of proceedings in this 
cause. 


4, The caveatee has incurred costs and expenses in the 
defense of the will in which he was nominated as executor, 
and requests that these costs be taxed, as set out in the 
bill of costs filed herein August 30, 1956, upon which the 
Register of Wills has failed and refused to act in taxing 
costs, and which is incorporated herein, and made a part 
hereof, by reference and adoption. In addition, another 


item of cost which should be taxed against the caveators 

is the fee of the collector, Union Trust Company of 
78 + the District of Columbia, representing 3 percent 

commission on income reported in the first and final 
account of the said collector, which, as originally claimed 
by the collector, was in the amount of One Hundred Sixty- 
four Dollars Sixty-three Cents ($164.63), but which cave- 
-atee has been informed to be restated and changed to the 
amount of One Hundred Forty-two Dollars Sixty Cents 
($142.60). 


_ WHEREFORE, the caveatee, George A. Adlung, respectfully 
requests that the said costs be taxed as above, and that he 
have a judgment entered thereon and have execution 
therefor. 





cory 
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80 Filed July 15, 1957 
Order on Opinion and Certified Copy of Judgment Affirming 
Judgment of District Court 


Caveators, Anna E. Gotthardt, Rose E. Hagan, Richard 
L. Leapley, Virginia Leapley and Anita McCann, having 
appealed to the United States Court of Appeals for the 
District of Columbia Circuit from the judgment entered in 
this case on the 10th day of July, 1956, and said Court 
having issued its copy of the opinion herein and certified 
copy of the judgment of said Court, dated the 13th day of 
June, 1957, wherein it was ordered, adjudged and decreed 
that such judgment be affirmed, with costs assessed at 
One Thousand Two Hundred and Sixty-two Dollars and 
Thirty Cents ($1,262.30) in favor of the caveatee, George 
A. Adlung, who was the appellee therein, it is thereupon, 
upon consideration of said opinion and certified copy of 
the judgment, this 15th day of July, A.D. 1957, adjudged 
as follows: 


1. That the judgment of this Court entered the 10th 
day of July, 1956, be, and the same hereby is, affirmed. 


2. That the caveatee, George A. Adlung, recover of and 
from the caveators, Anna E. Gotthardt, Rose E. 

81 Hagan, Richard L. Leapley, Virginia Leapley and 
Anita McCann, the sum of One Thousand Two Hun- 

dred and Sixty-two Dollars and Thirty Cents ($1,262.30) 
as costs on appeal, and that he have execution therefor. 





82 Filed July 22, 1957 
Bill of Costs 


Judgment having been entered in the above entitled action 
on the 10th day of July, 1956, against the caveators, Anna 
E. Gotthardt, Rose E. Hagan, Richard L. Leapley, Virginia 
Leapley, and Anita McCann, and in favor of the caveatee, 
George A. Adlung, the clerk is requested to tax the follow- 
ing as costs: 
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Amended Bill of Costs 


Fees of the clerk 

Fees of the marshal 

Fees of the court reporter for all or any part of the 
transcript necessarily obtained for use in the case 

Fees and disbursements for printing 

Fees for witnesses (itemized on reverse side) 

Fees for exemplification and copies of papers necessarily 
obtained for use in case 

Docket fees under 28 U. 8. C. 1923 

Costs incident to taking of depositions 

Costs as shown on Mandate of Court of Appeals 

Other Costs (Please itemize) 

Fee to Union Trust Company for the District 
of Columbia, Collector 

Fee to attorney for Union Trust Company for 
the District of Columbia, collector, (Hamilton 
& Hamilton, Esqs.) 


86 Filed Sept. 27, 1957 


Order Denying in Part and Granting in Part Motion of 
| Caveatee, George A. Adlung. to Tax Costs in 
Favor of Caveatee 


This action came on to be heard upon the motion of 
the caveatee, George A. Adlung, to tax costs in his favor 
and against the caveators, and thereupon, upon considera- 
tion thereof, it is, by the Court, this 27th day of September, 
1957, adjudged as follows: 


1. That the said motion be, and the same hereby is, 
denied as to the commission of Three Thousand Eight 
Hundred Thirty-Eight Dollars Fourteen Cents ($3,838.14) 
to Union Trust Company for the District of Columbia, 
collector, and as to the fee of Two Hundred Fifty Dollars 
($250.00) to Hamilton & Hamilton, Esquires, attorneys for 
Union Trust Company for the District of Columbia, col- 
‘lector, claimed as taxable costs in the amended bill of 
- eosts filed herein by the caveatee, George A. Adlung. 
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2. That the said motion be, and the same hereby is, 
granted as to each and all of the remaining fees and costs 
claimed as taxable costs in the amended bill of costs filed 
herein by the caveatee, George A. Adlung, amounting to 
Three Hundred Highty-Four Dollars Forty Cents ($384.40). 


87 Filed Oct. 9, 1957 
Notice of Appeal 


Notice is hereby given this 9th day of October, 1957, 
that the defendant, George A. Adlung, Executor, hereby 
appeals to the United States Court of Appeals for the 
District of Columbia from the judgment of this Court 
entered on the 27th day of September, 1957, in favor of 
the plaintiffs, Anna E. Gotthardt, Rose E. Hagan, Richard 
L. Leapley, Virginia Leapley, and Anita McCann, against 
said defendant, George A. Adlung, Executor; that is to 
say, paragraph 1 of the order denying in part and granting 
in part motion of caveatee, George A. Adlung, Executor, 
to tax costs in favor of caveatee. 
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EXCERPTS FROM TESTIMONY AND PROCEEDINGS 


Washington, D. C. 
Monday, July 18, 1955 


The above-entitled matter came on for hearing for 
appointment of collector before the Hon. Edward A. Tamm, 
Judge, at 12 o’clock, noon. 


APPEARANCES: 
Vivian Hill, on behalf of caveators. 
Jobn J. O’Brien, on behalf of caveatees. 


PROCEEDINGS 


Miss Hill: My name is Vivian Hill. I represent the 
caveators in the Estate of Mamie Ross, who died this year 
‘in the District of Columbia, intestate. 
| She left two wills, one dated February 7 and the last 
March 5, 1955. In the first will American Security & Trust 
Company was named executor, and in the second Mr. 


Adlung was named executor. 
The Court: Is there any possibility of you and Mr. 
O’Brien agreeing on the identity of a collector? 
2 Miss Hill: We have agreed to this extent. Mr. 
: O’Brien and I have talked about it. He has no objec- 
tion to the Union Trust or the National Savings & Trust. 

The Court: Is that agreeable, Mr. O’Brien? 

Mr. O’Brien: That is, if Your Honor feels that a col- 
lector must be appointed. 

The Court: I think a collector should be appointed. I 
recognize that your client is designated as the executor in 
one of these wills, but since the caveat is filed, I think 
everybody on both sides would probably be a little happier 
if we picked an impartial person to serve as collector until 
the matter can be adjudicated. 

Mr. O’Brien: May I make this observation, Your Honor, 
that in the points and authorities that are filed in support 
of the motion filed by Mr. Hill Your Honor will note the 
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last paragraph, the last page, that is, under points and 
authorities, where it gives the list of the personal property 
totaling some $132 thousand, in there Your Honor will note 
that there are deposits in a building and loan association 
of $46,000; that there are trust notes on the District of 
Columbia real estate of $50,000; U.S. Government bonds 
of the value of $17,000; stocks, $3,900; cash in the Second 
National Bank of $1,200. 
I say to Your Honor that if no collector is ap- 
3 pointed until the final determination of this petition 
for caveat, that nobody can disturb these funds and 
there is no collector needed to preserve the status of the 
monies in the bank and the building association. 

The Court: Isn’t some of the stock, stock in the Capital 
Transit Company, Mr. O’Brien? 

Mr. O’Brien: I don’t recall that there is any stock in the 
Capital Transit Company. 

The Court: Someone may have to make a decision as to 
whether they want to keep that stock or sell it. 

Mr. O’Brien: I did not know there was any Capital 
Transit stock. 

Mr. Hill: There is stock involved. I think we should 
have an impartial collector, and I think it should be a trust 
company, because that would save a considerable sum of 
money in bonds. 

The Court: I think there should be a collector in the 
case. 

Mr. O’Brien: Of the entire estate, Your Honor? 

The Court: I think that is desirable, yes. 

Mr. O’Brien: Of course, if we do, Your Honor will note 
that if Mr. Adlung prevails, and of course it is going to 
be an expensive proposition to him, I say I would consent 
to the appointment of a collector for the stock, as Your 

Honor refers to, because I do find that there is stock 
4 in the Capital Transit and others, but funds already 

in the hands of the building associations and cash 
in the banks. I say that no collector would be needed to 
preserve those. 
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The Court: I think that the matter of collecting inter- 
est on the various deposits, on the trust notes, the govern- 
ment bonds, if they are of the coupon type, justify the Court 
in appointing a collector. I think the expense of a cor- 
porate or fiduciary agency to serve will be nominal. 

Mr. O’Brien: Then we have agreed that either the— 

Mr. Hill: We have both agreed to the Union Trust 
Company. 

Mr. O’Brien: —the Union Trust. 

The Court: Union Trust will be designated. 


5 Washington, D. C., 
Wednesday, September 25, 1957. 


The above-entitled cause came on for hearing on a motion 
to tax costs, before the Hon. Davm A. Pryz, a District 
Court Judge, at 10:55 a.m. 


APPEARANCES: 


O. R. McGumez, Esq., 
Vivian O. Hux, Esgq., 
for Caveators. 


Arruvur J. Homann, Esq., 
Frep Mack, Esq., 
for Caveatee. 


8 The Court: The Court of Appeals only decided 
that the costs should be taxed against the appellant; 
isn’t that correct? 
Mr. Hilland: Yes. 
The Court: Well, that was on appeal. 
9 Mr. Hilland: That is right. 
The Court: I don’t see how that has any bearing 
on what should be done in this court. 
Mr. Hilland: It is exactly the same situation, Your 
Honor. 
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The Court: No, there are very many different considera- 
tions. I don’t know what it was that impressed them as 
to the reason for taxing costs the way they did in the 
exercise of their discretion. 

Mr. Hilland: If Your Honor please, Your Honor knows 
how these cases are lined up: the caveators are aligned 
as the plaintiff; the caveatee is the defendant, and we, as 
the defendant, incurred certain costs in this court. We, 
as the defendant appellee in the Court of Appeals, in- 
curred certain costs. The Court of Appeals has said we 
are entitled to those we incurred in the Court of Appeals, 

Now I can’t think of any different consideration, Your 
Honor, that would have been involved in the Court of 
Appeals than in this court. 

The Court: No, I can see many different considerations. 
After that, there has been a trial, and you can definitely 
determine whether an appeal is frivolous or not. Now 
when the case is brought here it is pretty difficult to 

determine that until after it has been tried. 
10 Mr. Hilland: Well, there wasn’t any contention 
in the Court of Appeals that the appeal was frivolous. 
The Court: Well, that is one thing that might have 
influenced it. 

Mr. Hilland: There is no such contention as that. We 
answered every point they raised on the merits. I don’t 
think our brief contended that any of their points was 
frivolous. Maybe it could be said that the Court of 
Appeals thought some were, but we didn’t argue they were. 

Basically, Your Honor, I don’t think there is any differ- 
ence between the situation in that court and this court 
so far as a determination of the question of costs is 
concerned. The fact of the matter is that in both courts 
the caveators were the unsuccessful litigants, and I think 
that is the determining factor. What the rule says is this, 
Your Honor, Rule 54 (d) on costs: 

‘‘Eixcept when express provision therefor is made either 
in a statute of the United States or in these rules, costs 











18a 


shall be allowed as, of course, to the prevailing party, 
unless the court otherwise directs.’’ 


The Court: How did the judgment read here on costs 
after the caveat had been tried? 
11 Mr. Hilland: Your Honor, I think following the 
usual form of a judgment on a verdict sustaining a 
will, the judgment is silent on it. 

Now I haven’t read that for some time, but as I remem- 
ber that form, it is always silent on it. 

The Court: Of course, I know there are many caveats 
filed which shouldn’t be filed, but I never knew that they 
were to be discouraged to the extent of having costs 
assessed if unsuccessful. I never have heard of that 
before. 

Mr. Hilland: I don’t think that any litigant is entitled, 
if I may say so, to a free ride, and that is the effect of 
what they get. I don’t know why a caveator, who is the 
plaintiff, is entitled to any different treatment than other 
plaintiffs. I think they come into court with all of the 
rights and liabilities incident to instituting litigation, and 
they ineur liabilty for costs. 


* 5 & e * * e & s * 


19 The Court: What have you found as to the prac- 
tice and procedure here in the past? 
Mr. Hilland: So far as I know, it has never been 
20 raised, Your Honor. 
The Court: Well, there has been a practice, cer- 
tainly. It may have been raised as you are raising it. 
Mr. Hilland: You mean in relation to the collector’s 
fees— 
The Court: Yes. 
_ Mr. Hilland: —or costs in general? 
The Court: No. I would like to know as to each, if 
there is a difference. 
Mr. Hilland: I had the same contest in relation to costs 
in general in the Shackelford estate, where the clerk of 
the Probate Court failed and refused to tax costs in 
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accordance with our bill of costs, and it came on before 
Judge Letts and he granted our motion to tax the costs 
against the caveatee. 

Now in that case I represented the caveator, and we 
succeeded in breaking that will, and then we sought to 
recover the costs from the caveatee, who was the nominated 
executor in that will, and we succeeded in getting a judg- 
ment against him for those costs. 

Mr. Hilland: Yes, sir. 

The Court: Against him personally? 

The Court: I thought he had a duty to defend the will 
and I thought he was entitled to his costs, including his 

attorney’s fee. 
21 Mr. Hilland: He had taken steps without any 
leave of court, Your Honor. I don’t remember, in 
relation to the initial defense, whether or not he obtained 
an order. I don’t remember that fact, so I can’t represent. 
I don’t think he did, but I know he took an appeal without 
any authority from the court. 

Now in that case, there were three collectors appointed 
and they received commissions, and why I didn’t contend 
the collectors’ commissions were recoverable as part of the 
taxable costs in that case, and why I didn’t in that case 
and why I thought of the idea in this case, I can’t explain 
to Your Honor. 

The Court: Well, generally, hasn’t it been the practice 
to require the collector’s commissions to be paid out of 
the corpus of the estate, even though the collector’s appoint- 
ment was made necessary because of a contest filed in 
the case? 

Mr. Hilland: That is the way it is done, but I don’t 
know of any case where this question has even been raised 
in this jurisdiction. 

The Court: But that has been the practice. 

Mr. Hilland: It has been the practice, but I don’t know 
a single case where this question has been argued before 
the court. I don’t think it has been raised. I know this 
is the first case I have been in— 
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22 The Court: Long-established practice, you know, 
does have some little weight. 

Mr. Hilland: I can cite some rather valid authorities 
why they don’t always follow that. 

The Court: Oh, no, I said some little weight. 

Mr. Hilland: Yes, that is true. That would be true 
where you would have the statute that is susceptible to two 
or more interpretations. A long continued administrative 
construction, and the judicial construction would carry 
some weight, yes. 

The Court: I am not speaking of an administrative 
officer’s decision. I am speaking of the practice and pro- 
cedure that is followed in a court. Many of these are 
ministerial matters. That is what this really has come to. 

Mr. Hilland: It will have weight, as I see it, only if 
the question had ever been debated. I don’t think it has 
ever been debated and considered by a court. 


A The Court: I see 50 cents for the marshal; 


$254.30 for the fees to the court reporter; $103.60 

fees for witnesses; $1.00 for an exemplification of some 
‘papers; $20 docket fee; $5.00 for costs incident to taking 
depositions. 

Now that is the first branch of your claim; is that 
correct? 

Mr. Hilland: Yes, Your Honor. 

The Court: And the other is for the collector’s fees 
and attorney fee for the collector— 
Mr. Hilland: Yes, Your Honor. 
The Court: —amounting to $4,088.14. 
Mr. Hilland: That is right. 
The Court: Now, of course, so far as the collector’s 
' fee is concerned, he acted in the place of the executor, 
who couldn’t be named until the caveat had been disposed 
of. His services enured to the benefit of the estate. Now, 
how much has the executor claimed? 
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Mr. Hilland: It was a special bond case, Your Honor, 
because the executor and his wife are the sole residuary 
beneficiaries. 

The Court: Very often I know when collectors are ap- 

pointed, the compensation to the exeutor has been 
25 decreased because he didn’t perform all the services 

that he would have performed if there had been no 
collector, and I wondered whether the over-all had increased 
the burden on the estate. 

Mr. Hilland: I am sure it had, for this reason, Your 
Honor. The collector, for example, did not file the D. C. 
inheritance tax return. He did not file the Federal estate 
tax return. All he did was to take possession of the 
assets and file an account. That is all he did. It was a 
very simple estate, actually. There were some notes, 
installment notes, that were in banks to collect, and the 
bank that was appointed collector took the matter to 
the Second National Bank, put them in its bank, and they 
closed out some building and loan association accounts 
on the theory that they couldn’t hold more than a certain 
amount of the estate in the building and loan association 
accounts, and put that in non-interest bearing accounts 
in their own bank. The estate actually lost substantial 
money from the handling of the estate by the collector. 

There was a piece of real estate—the collector didn’t 
rent it. There was only one piece of real estate. It was 
allowed to remain vacant throughout the period of the 
collectorship. As I say, they took, if I remember the 
amount correctly, $20,000 out of the building associations 
and put the $20,000 in non-interest bearing accounts in 
their own bank, and there were other losses actually. 

There was no benefit to the estate whatever, none 
26 whatever, unless you could say it kept somebody 

from abscounding with it, which is highly improb- 
able, because the estate consisted of some stock and these 
notes, all of which were in the Second National Bank that 
was collecting the payments and charging 25 and 50 cents 
for each collection item per month, and then the building 
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and loan association accounts, where they credit the ac- 
count periodically with the interest, and this one piece of 
real estate, which they allowed to remain vacant anyway 
throughout the entire period. I think my client added up 
the loss, but I don’t remember the figures on it. 


29 The Court: Well, the code provides that letters 
ad colligendum, which are letters of collection, may 
be granted to one or more persons in case of a contest in 
relation to a will. So apparently that is a directive to the 
court by the statute to appoint a collector. 
Mr. Hill: That is right. 
The Court: But that doesn’t say who is going to pay him. 


40 The Court: And if no caveat had been filed, he 
| would have performed whatever services the bank 
performed himself? 

Mr. Hill: That is right. 

The Court: And, he contends, would have performed 
them more efficiently? 

Mr. Hill: Yes, but there was pending at the time this 
was going on this caveat and this challenge to the will, 
which it would have been quite unfair to have allowed him 
to have had the advantage of being the collector, I think, 
because he might have withheld from us records or created 
difficulty for us to get them in the prosecution of the 
caveat. 


43 Mr. Hilland: But here is a case, Your Honor, 

that if they had followed what the executor argued— 
first of all, the facts were such that a receiver wasn’t neces- 
sary, and secondly, a receiver could have been appointed 
without expense or loss to the estate or loss to the 
residuary beneficiaries if they had appointed the nomi- 
nated executor, and the record before Judge Tamm, and 
I have it here if Your Honor wishes to read it, shows that 
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they objected to Dr. Adlung being appointed, and the 
result was the bank and trust company was appointed, 
and this $4,000 expense was incurred over the serious pro- 
test of counsel for Dr. Adlung at that time. I didn’t 
represent him and it was incurred over the insistence of 
Colonel McGuire and Mr. Hill, and I submit that in justice 
and on the merits of the case, and in a sound exercise of 
any discretion, if there is any, which I doubt, I think 
that costs, as the rule says, follow as a matter of 
44 course, unless there is some statute to the contrary, 
and certainly the expense of an administrator, as 
a collector, is as much a court cost as a marshal’s fee 
or a watchman that the marshal might employ to watch 
over the property pending the litigation. That is all a 
collector is. He is a watchman. 
The Court: Oh, he is a great deal more than that. 
Mr. Hilland: He holds everything in status quo. 
The Court: He performs all the duties of an executor. 
Mr. Hilland: As an administrator, that is right. Pre- 
sumably that would include filing a D. C. inheritance tax 
return, Federal estate tax returns and those things, but 
the collector didn’t do that in this case. All he did was 
get the time extended to do it, and ultimately we had to 
do it. And we had to take over the real estate which the 
collector had neglected to rent, and we had to take over 
the property, with the loss of all income on at least $20,000 
in cash. 
The Court: Have you objected to the collector’s commis- 
sion on the ground of misfeasance or non-feasance? 
Mr. Hilland: No, Your Honor, we didn’t object to it 
on that ground. 
The Court: Well, of course, this case involves a problem 
involving countervailing considerations and antago- 
45 mistic considerations. On the one hand, a person 
should not be unduly restricted or discouraged from 
filing caveats. On the other hand, the beneficiaries under 
the will should not be unduly burdened by useless and im- 
provident caveats, and it is necessary to reconcile those 
two conflicting aims of the law. 











24a 


As I see it, the statute permits, if it does not require, 
the appointment of a collector when a caveat is filed. 
There is no doubt in my mind as to the legality of the 
appointment. The latest discussion on the subject is in 
the Buck-Putnam case, where the Court of Appeals holds 
as follows: 


- “Since under the District law a collector for the time 
being performs all the duties and exercises all the powers 
of an administrator, it follows that the measure of the 
allowance to his counsel is such as the court may consider 
proper in the light of the applicable facts.”’ 


It furthermore holds that: 


‘¢As we held in Brandenburg v. Dante, 49 Appeals D. C. 
141, an attorney whose services are rendered an estate 
at the request of a collector may look to the 

46 to the estate for his compensation.”’ 


| Mr. Hilland: That is in line with the concession 
I made in both my opening and closing arguments. I 
have never debated against that. 


RvuLine oF THE Courr 


The Court: Well, applying that analogy, it seems that 
the collector also should obtain his proper commission from 
the estate, if the compensation to his attorney is properly 
taken from the estate, and it has been the practice, I know, 
always to charge against the estate the costs of the col- 
lector. I will, therefore, deny your motion so far as it 
‘seeks to tax as costs the commissions and the attorney’s 
fees to the collector, but I will grant the motion so far 
as it relates to the costs taxed in the trial as such, under 
the provisions of the rule which provides, ‘‘except when 
‘special provision therefor is made either in a statute of 
the United States or in these rules, costs shall be allowed, 
as, of course, to the prevailing party, unless the court 
otherwise directs.”? I can see no reason for otherwise 
directing. 
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Restatement of the Questions Presented 


Should the fee of a collector and that of his attorney 
be taxed as costs against unsuccessful caveators, where 


1. The nominated executor in the will of decedent was 
in a confidential and fiduciary relation with said decedent; 
in possession of a full power of attorney, and all of the 
records and books of decedent; had sole custody and 
control of decedent, an ailing and bed ridden spinster 77 
years of age at death, whom he had moved from place 
to place very frequently during the latter years of her 
life thereby destroying her contact with friends and asso- 
ciates. 


2. Where such nominated executor had been granted a 
very substantial bequest in the will of decedent dated 
February 7th, 1955 in which a bank was named executor, 
and where a second will was alleged to have been exe- 
euted by and through the efforts of said nominated 
executor on March 5th, 1955, in which said executor and 
his family were granted additional bequests of in the 
neighborhood of $40 or $50 thousand dollars, thereby 
eliminating other beneficiaries who were as much entitled 
to the bounty of said decedent as the nominated executor. 
Date of decedent’s death March 10th, 1955. 


3. Where there was very substantial evidence of the 
unsoundness of mind of decedent, as most definitely ap- 
pears in the record of No. 13-554, Gotthardt et al v. Ad- 
lung in this court. 





1As a matter of fact the first trial before a jury in the court 
below of the present appellant’s issue that this testatrix destroyed 
her February 1955 will by tearing, resulted in a verdict by the 
jury and a judgment thereon by the Court in favor of the present 
appellees that the will was not destroyed by tearing of same by 
the testatrix. (Appellant’s App. No. 13554, pgs. 34A and 35A). 
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BRIEF FOR APPELLEES 


Counter-Statement of the Case 


Mamie Ross, the decedent executed a last will on Feb- 
ruary 7th, 1955, naming a local bank as executor, in which 
appellant and family were granted substantial bequests. 
On March 5, 1955 a second will was alleged to have been 
executed by decedent in which the former will was re- 
voked, and which increased bequests to appellant by an 
estimated $30,000.00 or $40,000.00, eliminating entirely: one 
legatee named in the former will, and very substantially 
reducing others, to the benefit of appellant and his family. 


Decedent at date of death was 77 years of age, and had 
been in the sole custody and control of appellant for a 
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year or more prior to her death. He had her full power 
of attorney with complete control of her substantial cash 
and building and loan deposits, trust notes ete. He had 
possession of all of ther books and records, and attended 
to all of her business affairs during the latter part of 
her life. He moved ther from place to place very fre- 
quently, thereby causing her to lose contact with her 
other friends and associates. (Record # 13554 this court) 


STATUTES INVOLVED 


The following sections of the District of ‘Columbia ‘Code, 
1951 edition are involved: 


Tire 11, Section 512. Limitation of Jurisdiction. En- 
forcement of decrees and orders. 


The said probate court shall not, under pretext of 
incidental power, or constructive authority, exercise 
any jurisdiction whatever not expressly given by this 
code, but every judgment, decree, decision, or order 
of said court may be enforced by attachment and 
sesquestration as aforesaid; and if the said judgment, 
decree, decision, or order, be for paying money, the 
property sequestered may, at the discretion of the 
court, be applied to the purpose for which such judg- 
ment, decree, decision, or order was given. 


TitLE 11, Section 1501. Compensation taxed as costs— 
Attorney’s agreements with clients not pro- 
hibited. 


The following, and no other, compensation shall be 
taxed and allowed to attorneys, solicitors, proctors, 
district attorney, clerk of the District Court for the 
District of Columbia, marshal, witnesses and jurors, 
except in cases otherwise provided for by law, but 
nothing herein shall be construed to prohibit attor- 
neys, solicitors and proctors from charging or re- 
ceiving from their clients other than the government 
such reasonable compensation for their services, in 
addition to the taxable costs, as may be in accord- 
ance with general usage or may be agreed upon. 











Trrte 11, Section 1503. Fees appertaining to the pro- 
bate court. 


The register of wills, clerk of the probate auc shall 
‘be entitled to demand and to receive for services per- 
formed by him, in advance of such services, the fol- 
lowing fees. For filing petition or caveat, fifty cents; 

for filing other papers, each, five cents; for making 
docket and indexes and taxing eosts in each case,’ 
two dollars and fifty cents; for additional docket 
entries each twenty-five cents; for issuing subpoena 
to witness and copies, each, "twenty-five cents; for 
issuing subpoena duces tecum, fifty cents; for issuing 
summons, citation, commission, rule, warrant, notice 
of trial, process, execution, attachment or writ, ‘each, 

one dollar ; for issuing notices to creditors, distribu- 
tees and legatees, each fifty cents; for copies of :sum- 
mons, citation, rule, warrant, or other process, order. 
of publication, notices to creditors, legatees, and dis- 
tributees, attested under seal and delivered for ‘serv-. 
ice or publication, each fifty cents; for taking and 
recording every bond, one dollar and fifty cents, for 
every probate of will, inventory, or account, one dol-' 
lar; for issuing letters testamentary or of administra- 
tion, collection or guardianship, one dollar; for issu- 
ing "certificate of appointment of executor, adminis- 
trator, collector or guardian, one dollar; for entering 
panel of jury and swearing them, fifty cents; for 
administering an oath or affirmation, fifteen cents: for 
passing a claim against an estate and entering in 
docket of claims, thirty cents; for drawing deposition 
of witnesses, per folio, fifteen cents; for every search 
of the files or records outside of a regular proceeding 
where no other service is performed “for which a fee 
is allowed, one dollar; for examininng or stating any 
account of executor, administrator, collector, cuardian, 
receiver or trustee, not exceeding one hundred items, 
five dollars; for each additional - item, two cents; for 
stating the distribution of an estate, for each dis- 
tributee, one dollar; for copy of an account, not 
exceeding one hundred items, one dollar and fifty 
cents; for each additional item, two cents; for re- 
cording all papers, per folio, fifteen cents; for copies 
of all papers not otherwise specified, per folio twelve 
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cents; for every certificate under seal, not otherwise 
specified, fifty cents; PROVIDED: That in all cases 
where the estate does not exceed two hundred dollars < 
in value the register of wills shall receive no fees, 
and where the estate does not exceed five hundred 
dollars in value the fee shall not exceed ten dollars. 4 


PROVIDED FURTHER: That the court may allow 
to the register reasonable fees for any service he may 


render not specified in section 11-1509. 4 
Trriz 20, Section 403. Duties of Collector, Liability— 
‘Commission. 


The collector shall collect the goods, chattels, and 
personal estate of the deceased, including the debts 
due him, and cause the same to be appraised, and 
return an inventory thereof, as an administrator is 
required to do, and may, under the authority of the 
court, sell perishable articles, and bring suits for 
debts or other property, as an administrator may do, 
and shall account for the money recovered. The said 
collector may, if authorized by the court, take pos- 
session of, hold, manage, conserve, and control all 
real estate affected by the will or wills in dispute, 
and said collector shall discharge, pendente lite, all 
the duties of an administrator, including the pay- 
ment of debts, and shall be liable to an action by any 
ereditor of the deceased and shall be entitled to the 
protection of any provision of law expressly relating 
to executors and administrators. Said collector may 
be allowed a commission not exceeding 10 per centum 
on the personal property, debts due the estate, and 
rentals from real estate actually collected by him. 
In the event that such collector is authorized by the 
court to take possession of the real estate affected 
by such will or wills as hereinbefore set forth, the 
letters of collection shall so expressly specify, and his’ 
bond as such collector, in addition to the several mat- 
ters set forth in section 20-402 shall specifically in- 
clude the faithful performance of his duties with 
respect to such real estate. 





5) 
STATEMENT OF POINT 


Clearly the ruling of the District Court was correct 
holding that a Collector’s ‘Commission, and his attorney’s 
fee are not taxable as costs against unsuccessful caveators. 


SUMMARY OF ARGUMENT 


As was stated by Judge Pine in the District Court it 
is and always has been the custom and usage of that court 
to allow collector’s fees or commission to be paid out of 
the estate upon the same basis as those paid to adminis- 
trators or executors, and are not taxable as costs (App. 
18a) Counsel for appellant so admitted that in the court 
below (App. 19a, 20a). 


Costs were not allowed at Common Law, and came into 
being by the Statute of Gloucester 6 Edw. 1, Ch 1, and 
extended by statute of 23 Henry VIII, ch 15§1. We have 
the common law here where not changed by statute, and 
nowhere in our statutes is there any authorization to tax 
as cost the commission of a collector or the fee of his 
attorney. | 


Appellant admits there is no decided case in this juris- 
diction to support his contention (App. 19a, 20a). ‘The 
cited statutes plainly show such items as costs not only 
are not authorized but by Title 11-1501, et seq, are aaa 
hibited. 

ARGUMENT 


The jurisdiction of the Probate Court is limited, and 
its powers are no greater than those of the equity courts. 
The statute setting up the Probate Court sharply limits 
its jurisdiction, particularly Title 11-Section 512, under 
which appellant must point to some law in the District 
of Columbia to sustain his contention, which salad he 
has not done and cannot do. 


In Cahill v. Bryan, 87 U.S. App. 271; 184 F. 2d 277, 
a@ case in equity involving the transfer of title to realty 
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in which the District Court held the losing party should 
pay counsel fee to the successful litigant, and where there 
was no fraud involved, at page 273, this Court said: 


One further point remains for consideration. The 
District Court allowed and ordered Cahill to pay 
counsel fees to Mrs. Bryan’ attorney, in the amount 
of $500 and in the amount of $100 to counsel for one 
of the trustees who held the property for Marcah 
Corporation. Appellant says that was error. We 
agree. In equitable actions costs may be charged to 
either party in the discretion of the Court (Citing 
Ruby Lee Minar Inc. v. Hammett, 1931, 60 App.D.C. 
291, 53 F. 2d 149) but the District Code (Citing Title 
11-1501, 11-1502 1940) specifies the compensation 
which may be taxed as costs and provides that no 
other costs may be so taxed unless provided by law. 
Since we find no fraud, the attorneys’ fees are not 
allowable as damages (‘Citing Schlem v. Smith, 1947, 
82 US.App.D.C. 42; 160 F. 2d 22). 

‘Certainly if the equity court has no authority to tax 
attorney fees as costs for the reasons stated above, the 
Probate Court with a sharply limited jurisdiction may 
not tax the commission and attorney fees of a collector as 
costs against unsuccessful caveators. 


TITLE 20, Section 403 D. C. Code, outlining the duties 
of collectors, refers to them as acting in the capacity of 
administrators pendente lite. Their commission is set up 
along the same line as authorized for administrators and 
executors, and the courts have referred to them in such 
terms. 


In Buck v. Putman, 79 U.S. App. D.C. 295; 146 F. 2d, 
662, this court held that an attorney for a collector was 
entitled to be paid out of the estate for his services. See 
also Brandenburg v. Dante, 49 App. D.C. 141; 261 F. 
1021. Both of these cases were cited and relied upon by 
the court below (App. 24a). 


In Hutchins v. Dante, 40 App. D.C. 262, this court said 
that the general powers of a collector were those of a 
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temporary administrator. See also Hutchins v. Hutchins, 
41 App. D.C. 122, to the same effect. 


The appointment of a collector is for the benefit of ‘all 
of the legatees as well as creditors, and in the case at 
bar the appellant occupied a confidential and fiduciary 
relation with decedent; he had a general power of attor- 
ney, and she had large sums of cash on deposit in banks 
and building and loan companies; as well as stocks and 
real estate. Appellant was handling her affairs, and had 
sole custody of decedent, moving her from place to place, 
and hospital to hospital at frequent intervals; he had all 
of her books and records, and he, his wife as well as: his 
daughter were all beneficiaries under the MarehSth, 1955, 
will. ‘The court below (‘Tamm J.) was correct in deeming 
necessary, and in appointing a disinterested celtestor 
(App. 7a, 14a, 16a). 


There was substantial evidence of decedent’s ansound- 
ness of mind, all set out in the record in Case No. 13)554 
in this court. Likewise appellant had received quite sub- 
stantial additional bequests from decedent in the second 
will of March 5th, 1955, while he was in a confidential 
and fiduciary relation to decedent, and it was his duty 
to show the had exercised no undue influence upon, de- 
cedent in obtaining this advantage along with the revoca- 
tion of the first will of February 7th, 1955. 3 


The question of taxing as costs bond premiums paid by 
the gas company on a bond in lieu of depositing certain 
funds in banks pending final outcome of litigation was 
considered in Newton v. Consolidated Gas Co. 68 L. Ed. 
909; 265 U.S. 78; 448. Ct. 481. In the opinion by Chief 
Justice Taft, that ‘Court held in this case, from the Fed- 
eral District Court for the Southern District of New York, 
that an appeal does not generally lie from a decree solely 
for costs, but that the rule is not absolute. Exception 
should be made where there is a long usage to the con- 
trary, as the court found to be the fact in that case, and 
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allowed bond premiums to be taxed as costs, in accord 
with the long standing usage in that district court. 


In the case at bar we have the long adopted and fol- 
lowed usage of charging collector’s commission to the 
estate and not taxed as costs. The adoption of appel- 
lant’s contention would be against the long standing usage 
of the court in our jurisdiction. 


CONCLUSION 
The order of the District ‘Court should be affirmed. 
Respectfully submitted, 
O. R. McGuire, 


Vivian O. Hur, 
Attorneys for Appellees. 
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